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Course Description
The right to equality and non-discrimination is ubiquitous in human rights instruments in jurisdictions throughout the world. Yet the meaning of equality and non-discrimination are contested. Is equality formal or substantive, and if the latter, what does substantive equality entail? Are there alternative, non-egalitarian, rationales that justify discrimination law?  Which groups should be protected from discrimination and how do we decide? How do we capture conceptualisations of equality in legal terms and when should equality give way to other priorities, such as conflicting freedoms or cost? 

The aim of this course is examine these and other key issues through the prism of comparative law. Given the growing exchange of ideas across different jurisdictions, the comparative technique is a valuable analytic tool to illuminate this field. At the same time, the course pays attention to the importance of social, legal and historical context to the development of legal concepts and their impact. The first half of the course approaches the subject thematically, while the second half of the course addresses individual grounds, ending with a consideration of remedial structures. Theory is integrated throughout the course, and the relationship between grounds of discrimination and other human rights is explored. The course will be predominantly based on materials from the US, Canada, South Africa, India, the UK, EU, and ECHR, although some materials from other Commonwealth countries or individual European countries will be included. International human rights instruments are also examined. The Comparative Equality Law course does not require previous knowledge of equality or discrimination law.

Examination

The examination consists of eight questions. Attempt three (3) questions. You will be expected to make comparisons between the jurisdictions we have studied where appropriate. Use concrete examples whenever possible, drawn from these different jurisdictions where appropriate. Equal time should be allocated to each question you attempt. The total length of the examination is 3 hours. Organization and clarity are very important. A shorter answer that is well organized and evidences a clear understanding of basic concepts and their interrelationships is better than a longer answer with disconnected fragments of information. Answers should be directed expressly to the question presented. Answers will be graded upon the reasons given and the underlying analysis, as well as the coherence of the conclusions drawn. If more than one reason is pertinent to an answer, state every reason. Identify and respond to potential objections to your arguments.

Materials in the examination: None.

Seminars

The course is taught by a series of 14 seminars, in MT and HT. There will be a tutorial at the end of each term and two further tutorials in TT. A series of guest seminars will be arranged throughout the year, but particularly in TT. The course is taught by Professor Sandra Fredman, Dr Tarunabh Khaitan, and Dr Barbara Havelkova. 

You should regard these seminars as compulsory. You will not be able to do yourself justice in the examination if you do not attend, and if you miss one through illness, for example, you should be sure to ask one of the students who was present to help you by allowing you to see his or her notes of the seminar. You should aim to at least read the Essential Readings set for each week. You may not be able to follow the seminar discussion if you have not read this material. This material is extensive, and you should allocate sufficient time to read it carefully. The set questions are there to guide you through the main themes and issues. Give them some thought before the seminar. The seminars are carefully structured to address these issues. When at the seminar, you should be prepared to participate in the discussion, rather than remaining passive. You should be using the seminar to test ideas about the reading you have done for that week. Further Readings offer an in-depth study of a topic and may be covered during the vacation. 

Tutorials

There will be four tutorials spread over the three terms – one at the end of each of Michaelmas and Hilary Terms, and two further tutorials in Trinity Term. There will be further discussion about these tutorials later, but you should be aware that these tutorials are an opportunity for you to write about some of the topics that we will be considering in the seminars, and discuss your writing intensively with your tutor. They will be excellent preparation for the examination in the subject, because we shall be using previous examination questions as the essay titles for each tutorial. Your work will also be marked and returned to you, with comments. You should follow the instructions you will be given later about the timetable for these tutorials and when you will need to submit the written work by. You must follow this timetable precisely; otherwise the essay you submit cannot be marked. You must also attend tutorials in time, and fully prepared.

Course Schedule 

The schedule for the course is as follows:

MT

1. Introduction to Discrimination Law and Comparative Methodology

2. Grounds & Groups
3. Direct Discrimination

4. Indirect Discrimination

5. Justifying Discrimination: Costs and Standards of Review
6. Theoretical Foundations I: Equality and its Critics

7. Theoretical Foundations II: Liberal, Institutional and Expressive Approaches

8. Tutorial 1

HT

1. Race, Ethnicity and Caste

2. Sex and Gender

3. Affirmative Action and Group Disadvantage

4. Sexual Orientation

5. Religion

6. Disability and Reasonable Accommodation

7. Mainstreaming and Positive Duties

8. Tutorial 2

TT 


Tutorials 3 and 4

Finding Foreign Cases Online

Here are some guidelines for finding cases from some of the foreign jurisdictions referred to in this course:

Canada: Go to www.canlii.org and search for cases by typing one or both of the parties’ names into the ‘case name’ field. Clicking on the ‘Canada (federal)’ link on the left of the page brings up an option to search for cases in the Supreme Court of Canada only.

South Africa: Go to www.saflii.org and click on the ‘South Africa’ link on the left. If you know the court in which the case was heard, it is best to click on that court from the list that appears. You can then search for cases by party names within that particular court (mostly, we refer to decisions of the Constitutional Court).

India: Go to www.indiankanoon.org and click on ‘Advanced search’. Type one of the parties’ names into the ‘Document or Title or Citation’ field. Alternatively, instead of clicking ‘Advanced search’, click ‘Browse judgments’, allowing you to find cases by court and then by year. Alternatively, use the difficult-to-navigate but more comprehensive database at www.manupatra.com.

United States: Go to www.google.com and select the ‘Scholar’ option from the top-most tab (usually a sub-item under ‘more’). Directly under the Google Scholar logo, you have an option to select ‘Legal opinions and journals’ from a drop-down list. Do that, and type in the names of the parties into the search field.

European Union: For judgments of the European Court of Human Rights, go to http://www.echr.coe.int/echr. From the menu on the left, select ‘Case law’, then ‘Decisions and judgments’, and then ‘HUDOC database’. Click on the blue HUDOC logo. You can then search for cases by party names or case numbers, amongst other fields.

For judgments of the European Court of Justice (after 1997), go to http://curia.europa.eu/ and search for the case using party names or case numbers. For judgments before 1997, go to http://eur-lex.europa.eu and select ‘Case law’ from the menu on the left. Scrolling to the bottom of the new page takes you to an option to search for cases by year and case number.

Some material, particularly material which is more difficult to access, will be uploaded to the Comparative Equality Law section on WebLearn throughout the course.

Course Outline

MT Week 1

Introduction to Discrimination Law and Comparative Methodology
Essential Reading

Constitution of India, arts 14 – 16, and Part IV

US Fourteenth Amendment (also, Thirteenth and Fifteenth Amendments)

US Title VII Civil Rights Act 1964
Canadian Charter of Human Rights and Freedoms, s 15

South African Constitution, ss 9 and 36

UK Equality Act 2010, ss 1, 4-20, 26, 27, 149, 158

ECHR, art 14

Protocol No 12 to the ECHR
Treaty on the Functioning of the European Union, art 157 (previously art 141 TEC)

Treaty on the Functioning of the European Union, art 19 (previously Art 13 TEC)

EU Directive 2000/78/ EC of November 2000 establishing a general framework for equal treatment in employment and occupation (Framework Directive)
EU Directive 2006/54 of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast) (Recast Sex Directive) 

EU Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (Race Directive)
EU Charter of Fundamental Rights, arts 20 - 26
Brown v Board of Education 347 US 483 (1954) 494


Theory and Practice Overviews:

S Fredman, Discrimination Law (2nd end, Clarendon Series 2011) chs 1, 2
T Khaitan, A Theory of Discrimination Law (OUP 2015) ch 3

B Hepple, Equality: The New Legal Framework (2nd ed, Hart 2014) ch 1
Jurisdictional Overview:

S Fredman, A Comparative Study of the Anti-Discrimination and Equality Laws of the USA, Canada, India and South Africa (European Communities 2012) [link] 

Methodology:

C McCrudden, ‘Common Law of Human Rights? Transnational Judicial Conversations on Constitutional Rights’ (2000) 20 OJLS 499
S. Fredman ‘Foreign Fads or Fashions? The Role of Comparative’s in Human Rights Law’ (2015) 64 International and Comparative Law Quarterly pp 631-660.
Further Reading

US Age Discrimination in Employment Act 1968
Americans with Disabilities Act 1990
US Executive Order 11246 (1965)
Dred Scott v Sandford 60 US 393 (1857) 411



 HYPERLINK "https://scholar.google.co.uk/scholar_case?case=16038751515555215717&q=Plessy+v+Ferguson+163+US+537+(1896&hl=en&as_sdt=2006" 

Plessy v Ferguson 163 US 537 (1896)

Korematsu v United States 323 US 214, 65 S Ct 193 (1944) at 216b
Canada: Human Rights Act 1985
South Africa: Employment Equity Act 55 of 1998
South Africa: Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000
International Covenant on Civil and Political Rights, arts 2(1), 26

International Covenant on Social, Economic and Cultural Rights, art 2(2)

S Fredman, ‘Discrimination’ in P Cane and M Tushnet (eds), The Oxford Handbook of Legal Studies (OUP 2003) 202
Chris McCrudden, ‘Equality and Non-discrimination’ in D Feldman (ed), English Public Law (2nd edn, OUP 2011) 499
N Bamforth, ‘Conceptions of Anti-discrimination Law’ (2004) 24 Oxford Journal of Legal Studies 693

O Fiss, ‘Groups and the Equal Protection Clause’ (1976) 5 Philosophy and Public Affairs 107
D Parfit, ‘Equality and Priority’ (1997) 10 Ratio 202
B Porter, ‘Expectations of Equality’ (2006) 33 Supreme Court Law Review (2d)
N Bamforth et al, Discrimination Law: Theory and Context (Sweet and Maxwell 2008) ch 1

N Bamforth, ‘Legal Protection of Same-Sex Partnerships and Comparative Constitutional Law’ in Ginsburg and Dixon (eds), Comparative Constitutional Law (Elgar 2011) 551 [Note: see for use of comparative law]

C Barnard, EU Employment Law (4th edn 2012) ch 6
The Uses and Misuses of Comparative LawO Kahn-Freund, '' [1973] 37 MLR 1 

Partly Laws Common to Mankind: Foreign Law in American CourtsJ Waldron,  (Yale University Press 2012)
 ch 1

The Charter of Rights and FreedomsR Sharpe and K Roach,  (5th edn, Irwin Law 2013)
 chs 1, 15

J Fudge, ‘The Supreme Court of Canada, Substantive Equality and Inequality at Work’ in O Dupper and C Garbers (eds), Equality in the Workplace: Reflections from South Africa and Beyond (Juta & Co, Ltd. 2009) 41

Response  to  The Judge as Comparatist: Comparison in Public LawA Barak, '' (2005-6) 80 Tulane Law Review 195 

Questions to consider

1. Compare and contrast the ways in which the rights to non-discrimination and equality are expressed in the different instruments under consideration. How do you explain the similarities? How do you explain the differences? 

2. What are the main characteristics of the US Fourteenth Amendment?  What challenges does it pose for judicial interpretation, and how are these challenges met?  What has been the role of historical and social context?  Of judicial and political institutions? 
3. What stands out about the equality provisions in the Indian Constitution?
4. How does Section 15 of the Canadian Constitution differ from the US provision? How can these differences be explained?

5. What specific feature are of note in relation to the South African provision in section 9 of the Constitution? Is it appropriate for South African jurisprudence to ‘borrow’ from that of Canada?

6. What makes the UK unusual? What is the relationship between the UK, EU and the ECHR?

7. Why has the EU developed anti-discrimination law? What are the rationales behind it? 

8. Compare and contrast Article 14 of the ECHR with other anti-discrimination or equality provisions. What does Protocol 12 add? 

MT Week 2
Grounds & Groups
Essential Reading

United States v Carolene Products Co 304 US 144, 58 S Ct 778 (1938) (only read footnote 4)
Race Korematsu v United States 323 US 214, 65 S Ct 193 (1944) (US Supreme Court) at  216.

Loving v Virginia 388 US 1, 87 S Ct 1817 (1967).
Nachova v Bulgaria (2006) 42 EHRR 43  (ECHR (Grand Chamber))

 

Nationality:

Andrews v Law Society of British Columbia [1989] 1 SCR 143 

Sexual Orientation:

Lawrence v Texas 123 S. Ct. 2472 (2003)
Naz Foundation v Government of NCT of Delhi, WP(C) No.7455/2001, 2 July 2009 (High Court of Delhi) 


Obergefell v Hodges decided June 2015: http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf
See http://ohrh.law.ox.ac.uk/us-supreme-court-requires-recognition-of-marriage-equality/
And  http://ohrh.law.ox.ac.uk/the-beginning-rather-than-the-end-obergefell-v-hodges-and-the-continuing-struggle-for-lgbt-equality/
Transexuality:
P v S and Cornwall County Council, Case 13/94 [1996] ECR I-2143, [1996] ICR 795 ECJ
Goodwin v UK (1996) 22 EHRR 123
Religion and Ethnicity
Eweida and Ors v United Kingdom [2013] ECHR 37
MEC for Education: Kwazulu-Natal and Others v Pillay [2007] ZACC 21; 2008 (1) SA 474 (CC); 2008 (2) BCLR 99, para 50 


Mandla v Lee [1983] 1 All ER 1062
R (on the application of E) v Governing Body of JFS and the Admissions Appeal Panel of JFS [2009] UKSC 15
Gender:
United States v Virginia (1996) 116 S Ct 2264
 Defrenne (No 2), Case 43/75 [1976] ECR 455
Analogous Grounds:

Corbiere v Canada (Minister of Indian and Northern Affairs) [1999] 2 SCR 203 


 HYPERLINK "http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2000/17.html&query=Hoffmann v South African Airways" 

Hoffmann v South African Airways [2000] ZACC 17; 2001 (1) SA 1 (CC) (South Africa)

Intersectionality:
DeGraffenreid v General Motors Assembly Division 413 F Supp 142 (US Federal Court of Appeals)
Bhe and Others v Magistrate, Khayelitsha and Others 2005 (1) SA 580 (CC) (South Africa)
Conflicting Grounds?
Bull v Hall [2013] UKSC 73
S Fredman, Discrimination Law, pp109 - 143 (about intersectionality on 139-143)
T Khaitan, A Theory of Discrimination Law (OUP 2015) ch 2

Intersectionality and Multiple grounds

Crenshaw, ‘Demarginalising the Intersection of Race and Sex’ (1989) University of Chicago Legal Forum 139
S Fredman ‘Double Trouble: Multiple Discrimination and EU law’ European Anti-Discrimination Law Review (2005) pp13 – 20  

Clash of grounds:
Aileen McColgan, ‘Class wars? Religion and (in)equality in the Workplace’ (2009) ILJ 2009 1
Further Reading

Massachusetts Board of Retirement v Murgia 427 US 307
Vriend v Alberta [1998] 1 SCR 493 

Marshall v Southampton and South West Hampshire Area Health Authority (Teaching) No 1 C-409/95 [1986] ECR 723 M
Hassam v Jacobs NO and Others [2009] ZACC 19; 2009 (11) BCLR 1148 (CC)
Hodge v Canada (Minister of Human Resources Development) [2004] 3 SCR 357, paras 17-48
Egan v Canada [1995] 2 SCR 513 
 

Bahl v Law Society [2004] EWCA Civ 1070
Suresh Kumar Koushal v Naz Foundation, Civil Appeal No. 10972 of 2013 (Supreme Court of India)
Danmark v Experian A/S (Beskæftigelsesministeriet, intervening) [2014] 1 CMLR 42
Prigge v Deutsche Lufthansa [2011] IRLR 1052
Dagmar Schiek and Chege European Union Non-discrimination Law: Comparative Perspectives on Multidimensional Equality Law (2009), in particular Schiek, ch 1

J Gardner, ‘On the Ground of Her Sex(uality)’ (1998) 18 Oxford Journal of Legal Studies 167

O Fiss, ‘The Fate of an Idea whose Time Has Come’ (1974) 41 University of Chicago Law Review 742, esp section titled ‘The Proliferation of the Protectorate’ (p 748 onwards)

O Fiss, ‘Groups and the Equal Protection Clause’ (1976) 5 Philosophy and Public Affairs 107
R Wintemute, ‘Religion v Sexual Orientation: A Clash of Human Rights?’ (2002) Journal of Law and Equality 125

Questions to consider

1. What role do 'grounds' perform in discrimination law?

2. On what basis do we determine whether a ground should be protected or not? What role, if any, can normative theory play in this regard? 

3. Should the task of identifying unenumerated grounds be left to judges? Can we answer this question in general, or does it depend on the jurisdiction concerned?

4. Is there a common thread running through all the protected grounds?

5. Should the protection offered to a particular ground be symmetric or asymmetric?

6. Are some grounds more equal than others? How do we decide cases such as Eweida?

7. Should poverty be a ground for non-discrimination? What about height, weight and appearance?

8. Is religion as a ground for discrimination an eccentric case warranting special treatment? What is the difference between protecting someone from religious discrimination and respecting their freedom of religion?

9. How should law respond to intersectionality and discrimination based on multiple grounds?
MT Week 3

Direct Discrimination
Essential Reading

UK Equality Act 2010, ss 13, 17(2), 18(2), 23

Recast Sex Directive, art 2(1)(a) 

Race Directive, art 2(2)(a)

Framework Directive, art 2(2)(a)

James v Eastleigh BC [1990] 2 AC 751
R (on the application of E) v Governing Body of JFS and the Admissions Appeal Panel of JFS [2009] UKSC 15
Law v Canada [1999] 1 SCR 497
Bull v Hall [2013] UKSC 73
Withler v Canada (Attorney General) [2011] 1 SCR 396
Centrum voor Gelijkheid van Kansen en voor Racismebestrijding v Firma Feryn NV Case C -54/07 [2008] IRLR 733
Washington v Davis 426 US 229; 96 S Ct 2040, esp at 2048
Ricci v Stefano, 129 S Ct 2658 (2009) at 2664, 2673
City Council of Pretoria v Walker 1998 (3) BCLR 257, para 43

S Fredman, Discrimination Law, ch 4 at pp153-156; 166 - 177

B Eidelson, ‘Treating People as Individuals’ in Hellman and Moreau (eds), Philosophical Foundations of Discrimination Law (OUP 2013)
JM Finnis, ‘Directly Discriminatory Decisions: A Missed Opportunity’ [2010] LQR 491.
D Réaume, ‘Harm and Fault in Discrimination Law’ (2001) 2 Theoretical Inquiries in Law 349 

R Siegal ‘Equality Divided: The Supreme Court 2012 Term’ (2013) 127 Harvard Law Review esp pp9 – 28 and pp51ff

Harassment

UK Equality Act 2010, ss 26, 27

Meritor Savings Bank, FSB v Vinson, 477 US 57 (1986)

Janzen v Platy Enterprises Ltd [1989] 1 SCR 1252

Vishaka v State of Rajasthan (1997) 6 SCC 241, AIR 1997 SC 3011 

Bahl v Law Society [2004] EWCA Civ 1070
Canada (Attorney General) v Bedford (2013) SCC 72
S Fredman Discrimination Law pp227 - 230

Comparators: The Case of Pregnancy

Geduldig v Aiello 417 US 484
Dekker Case C-177/88 [1990] ECR I-394
Brookes v Canada Safeway Ltd (1989) 1 SCR 1219
California Federal Savings & Loan Association v. Guerra (1987) 479 US 272  
 
Konstantin Markin v Russia (Application no 30078/06) (ECHR 2012)
Roca Álvarez v Sesa Start España (Case C-104/09) ETT SA [2011] 1 CMLR 28
Napoli v Ministero della Giustizia [2014] ICR 486 (CJEU)
S Fredman ‘Reversing Roles: Bringing Men into the Frame’ (2014) 10 International Journal of Law in Context 442

Further Reading

Ahmad v ILEA 8160/78 (1982) 4 EHRR 126 


Volks v Robinson [2005] ZACC 2; 2005 (5) BCLR 446 (CC)
Coleman v Attridge Law Case C-303/06 [2008] 3 CMLR 27
Equal Rights Trust, Declaration on Principles of Equality [link] 

Discriminatory Intent:
D Hellman, When is Discrimination Wrong? (HUP 2010) ch 6

P Shin, ‘Liability for Unconscious Discrimination?’ (2010-11) 62 Hastings Law Journal 67 
R Arneson, ‘What is Wrongful Discrimination’ (2006) 43 San Diego Law Review 775
Comparison:

D Réaume, ‘Dignity, Equality and Comparison’ in Hellman, Moreau (eds), Philosophical Foundations of Discrimination Law (OUP 2013)

Fredman S  "A Difference with Distinction: Pregnancy and Parenthood Reassessed" [1994] 110 Law Quarterly Review pp 106-123.

Questions to consider:
1. What are the aims of the prohibition on ‘direct discrimination’ or ‘disparate treatment’? Does it correspond to the maxim: ‘likes should be treated alike’?

2. What role does discriminatory intent play in a finding of direct discrimination? What role should it play?

3. Can discrimination law do without comparators? Consider the case of pregnancy discrimination. How has the role of the comparator changed in the most recent cases? What explains this change? 

4. Consider the role of the comparator in harassment cases. 

5. How would you frame a conception of direct discrimination without a comparator? Is there such a conception in the UK Equality Act 2010?

6. Should direct discrimination be justifiable? Why not? (See further week 5)

7. Does the concept of direct discrimination play a role in South African law? How does it relate to ‘unfair’ discrimination? 

8. Is there a conception of disparate treatment in Canadian law?  How does it differ from that in EU law?

MT Week 4

Indirect Discrimination 
Essential Reading

UK Equality Act 2010, s 19

EU Recast Sex Directive, art 2(b)

EU Framework Directive, art 2(2)(b)

EU Race Directive, art 2(2)(b)
Griggs v Duke Power Co. 401 U.S. 424 (1971)

Washington v Davis 426 US 229; 96 S Ct 2040
Ricci v DeStefano 129 S. Ct. 2658 (2009)  

Ontario Human Rights Commission v Simpsons-Sears Ltd  [1985] 2 SCR 536  
 
British Columbia (Public Service Employee Relations Commission) v B.C.G.E.U. (1999) 3 SCR 3  

Chief Constable of West Yorkshire Police v Homer [2012] UKSC 15 (UK Supreme Court) 
Bull v Hall [2013] UKSC 73
Jenkins v Kingsgate Case 96/80 [1981] ECR 911, [1981] 2 CMLR 24
Bilka Kaufhaus Case 170/84 [1986] ECR 1607
DH and Others v The Czech Republic App no 57325/00 (ECtHR Grand Chamber, Nov 2007)
Home Office v Essop [2015] EWCA Civ 609
CHEZ Razpredelenie Bulgaria AD v Komisia za Zashtita ot Diskriminatsia (Case C-83/14, ECJ 2015) 
J Gardner, ‘Liberals and Unlawful Discrimination’, (1989) 9 Oxford Journal of Legal Studies 1-22

S Fredman Discrimination Law (2nd  ed) pp177 - 189

S Fredman, ‘Addressing Disparate Impact: Indirect Discrimination and the Public Sector Equality Duty’ (2014) 43 Industrial law Journal 349 [link]
T Khaitan, ‘A Theory of Discrimination Law (OUP 2015) ch 6
R Siegal, ‘Equality Divided: The Supreme Court 2012 Term’ (2013) 127 Harvard Law Review 9 esp pp29ff

Further Reading

Texas Dept of Housing v Inclusive Communities 135 S.Ct. 2507 (2015)
R (on the application of E) v Governing Body of JFS and the Admissions Appeal Panel of JFS [2009] UKSC 15
S v Jordan (CCT31/01) [2002] ZACC 22; 2002 (6) SA 642 (CC)
Prince v President of the Law Society of the Cape of Good Hope (CCT36/00) [2002] ZACC 1; 2002 (2) SA 794 
at paras 76; 146 – 148; 170-172 (South Africa)
MEC for Education: Kwazulu-Natal and Others v Pillay [2007] ZACC 21; 2008 (1) SA 474 (CC)
Oršuš and Others v Croatia App no 15766/03 (ECtHR GC 2010)
P Shin, ‘Is there a Unitary Concept of Discrimination?’ in Hellman and Moreau (eds), Philosophical Foundations of Discrimination Law (OUP 2013)
J Waldron, ‘Indirect Discrimination’ in S Guest and A Milne (eds), Equality and Discrimination: Essays in Freedom and Justice (1985)

Duty of accommodation

Americans with Disabilities Act 1990 (as amended in 2008) 42 USC c.126, 47 USC c.5

UK Equality Act 2010, ss 20, 21

Framework Directive (2000/78), art 5
Race Directive, Directive 2000/43/EC of 29 June 2000, art 2

Gender Directive, Directive 2004/113/EC of 13 December 2004, art 2

S Fredman Discrimination Law (2nd ed) pp 214 - 221
Questions to consider
1. What are the aims of the prohibition on indirect discrimination or disparate impact? Why was the conception introduced and how does it relate to the equal treatment principle? Consider the development of the concept in (i) Griggs; (ii) Bilka; (iii) DH. How do the different textual and cultural contexts affect the outcome? 

2. What is the difference between direct and indirect discrimination? Should there be a difference? Contrast JFS and BCGEU. 
3. Is the US Supreme Court correct to confine the concept of disparate impact to statutory (ie Title VII) cases rather than Constitutional (Equal Protection clause) cases? Why has it drawn this distinction?

4. Is the principle of disparate impact under threat in the US?  Why? 

5. What is the relationship, if any, between indirect discrimination and reverse discrimination or affirmative action? 

6. Should reasonable accommodation and indirect discrimination be linked (as in Canada) or kept separate (as in the UK)?

7. Is reasonable accommodation affirmative action by another name?

MT Week 5

Justifying Discrimination – Standards of Review and Costs
Essential Reading

Primary sources:

US Civil Rights Act 1991, s 105

South African Constitution, ss 9, 36

Canadian Charter of Rights and Freedoms, s 1
Griggs v Duke Power Co. 401 U.S. 424 (1971) 

Adarand Constructors v Peña, 515 U.S. 200 (1995)
United States v Virginia 116 S Ct 2264 (1996), esp 531-546
British Columbia (Public Service Employee Relations Commission) v BCGEU (1999) 3 SCR 3, esp [54]
-[55] 

Ontario (Human Rights Commission) v Ford Motor Co. of Canada [2002] OJ No 3688 
Smith and Grady v UK (1999) 29 EHRR 493, esp [72]-[75], [87]-[89]
Bilka-Kaufhaus [1986] ECR 1607
Belgian Linguistic Case (merits) Series A No. 6 (23 July 1968)
Dudgeon v United Kingdom (1981) 4 EHRR 149 [on margin of appreciation]
Harksen v Lane NO and Others  1997 (11) BCLR 1489 (CC);  1998 (1) SA 300 (CC) 


 HYPERLINK "http://indiankanoon.org/doc/845216/" 

Anuj Garg v Hotel Association of India AIR 2008 SC 663

Ashoka Kumar Thakur v Union of India 2008 (6) SCC 1
R (on the application of Carson) v Secretary of State for Work and Pensions [2005] UKHL 37
R (on the application of Hooper) v Secretary of State for Work and Pensions [2005] UKHL 29
S Fredman, Discrimination Law, pp.190 - 227

T Khaitan, ‘A Theory of Discrimination Law (OUP 2015) pp 180-213
Further Reading

R v Oakes [1986] 1 SCR 103 (Canada)

Hatton v United Kingdom (2003) 37 EHRR 28
Dudgeon v United Kingdom (1982) 4 EHRR 149
Prinsloo v Van der Linde 1997 (6) BCLR 759 (CC) (South African)
 

Ajay Hasia v Khalid Mujib Sehravardi 1981 SCR (2) 79 
at 102 

R (on the application of E) v Governing Body of JFS and the Admissions Appeal Panel of JFS [2009] UKSC 15
R (Williamson) v Secretary of State for Education and Employment [2005] UKHL 15, [2005] 2 AC 246
T Khaitan, ‘Beyond Reasonableness-A Rigorous Standard of Review for Article 15 Infringement’ (2008) Journal of the Indian Law Institute 177
Andrew Legg, The Margin of Appreciation in International Human Rights Law: Deference and Proportionality (OUP 2012) 15-30; 38-66
Julian Rivers, ‘Proportionality and Variable Intensity of Review’ (2006) 65 Cambridge Law Journal 174
Questions to consider 
1. What is the connection between tiers of judicial scrutiny and protected grounds? Are some grounds more equal than others?

2. Why is there a difference between the justification requirements for direct discrimination and indirect discrimination? Should this differ as between different grounds ? 

3. In justifying affirmative action, is most of the work being done by the 'ends' or the 'means' in the means-end formula? Does it vary from jurisdiction to jurisdiction?

4. Is the 'reasonableness' of reasonable accommodation performing a role similar to that of justification? 

5. What role does the economic cost of prohibiting discrimination play in justifying it? 

6. What role does judicial deference play in the courts' approach to justification? Is this role different in constitutional cases and statutory cases?

MT Week 6
Theory I: Equality and its critics 

Essential Reading

The Problem (or how to do theory of discrimination law)

C O’Cinneide, ‘The Uncertain Foundations of Contemporary Anti-discrimination Law’ (2011) 11 (2) International Journal of Discrimination and the Law 7
G Rutherglen, ‘Concrete or Abstract Conceptions of Discrimination’ in D Hellman and S Moreau (eds), Philosophical Foundations of Discrimination Law 
T Khaitan, ‘A Theory of Discrimination Law (OUP 2015) ch 1

Conceptual Framework

Chris McCrudden, ‘Equality and Non-discrimination’ in D Feldman (ed), English Public Law (2nd edn, OUP 2011) 499
S Fredman, ‘Discrimination’ in P Cane and M Tushnet (eds), Oxford Handbook of Legal Studies (OUP 2004) pp202 – 225

S. Fredman ‘Redistribution and Recognition: Reconciling Inequalities’ [2007] 23 South African Journal on Human Rights 214 - 234

Critics of Equality
D Parfit, ‘Equality and Priority’ (1997) 10 Ratio 202
H Frankfurt, ‘Equality as a Moral Ideal’ (1987) Ethics 21

P Westen, ‘The Empty Idea of Equality’ (1982) 95 Harvard Law Review 537

E Holmes, ‘Anti Discrimination Rights Without Equality’ (2005) 68 MLR 175
Responses to Critics
D Hellman, ‘Equality and Unconstitutional Discrimination’ in D Hellman and S Moreau (eds), Philosophical Foundations of Discrimination Law
S Segall, ‘What is so bad about Discrimination?’ (2012) 24 Utilitas 82
Further Reading
R Wintemute, ‘Sexual Orientation and the Charter: The Achievement of Formal Equality and its Limits’ (2004) 49 McGill Law Journal 1143
D Réaume, ‘Dignity, Equality and Comparison’ in D Hellman and S Moreau (eds), Philosophical Foundations of Discrimination Law
B Hepple, ‘The aims of equality law’ [2008] 61 Current Legal Problems 1

F Michelman, ‘Foreword: On Protecting the Poor through the Fourteenth Amendment’ (1969-70) 83 Harvard Law Review 7

E Anderson, ‘What is the Point of Equality?’ (1999) 109 Ethics 283

M Cavanagh, Against Equality of Opportunity (OUP 2002)
J Raz, The Morality of Freedom (OUP 1986) ch 9
Liberal Analysis and Critique

P Brest ‘In Defence of the Anti-discrimination Principle’ (1976) 90 Harvard Law Review 1

O Fiss, ‘Groups and the Equal Protection Clause’ (1976) 5 Philosophy and Public Affairs 107
Neo-Liberalism and Critique

J Tussman and J tenBroek, ‘The Equal Protection of the Laws’ (1949) 37 California Law Review 341

R Posner ‘An Economic Analysis of Sex Discrimination Law’ (1989) 56 University of Chicago Law Review 1311

R Epstein, The Case against Employment Discrimination Law (HUP 1992)

R Dworkin, A Matter of Principle (OUP 1986) 205-213
Questions to consider

1. What is the ‘liberal analysis’ of equality? How does it relate to the ‘neo-liberal’ analysis?

2. Is equality an ‘empty idea’? 

3. Can equality be reduced to a single idea such as dignity or autonomy? Should it be? 

4. Do readings of theory assist in understanding the anti-discrimination law? Do they assist judges in deciding outcomes? Give examples. 

MT Week 7

Theory II: liberal, institutional and expressive approaches 

Liberal Approaches:

J Gardner, ‘On the Ground of Her Sex(uality)’ (1998) 18 Oxford Journal of Legal Studies 167

S Moreau, ‘What is Discrimination’ (2010) 38 Philosophy and Public Affairs 143
S Moreau, ‘In Defense of a Liberty-based Account of Discrimination’ in D Hellman and S Moreau (eds), Philosophical Foundations of Discrimination Law
T Khaitan, A Theory of Discrimination Law, chs 4, 5

K Lippert-Rasmussen, Born Free and Equal? A Philosophical Inquiry into the Nature of Discrimination (2013), ch 6
Expressive Approaches:

D Réaume, ‘Discrimination and Dignity’ (2003) 63 Louisiana Law Review 645

D Hellman, When is Discrimination Wrong, chs 1, 2, 3 (Ch 1 on Weblearn)
S Fredman ‘Recognition and Redistribution’ [2007] 23 South African Journal of Human Rights 214
T Khaitan, ‘Dignity as an Expressive Norm’ (2012) 32 Oxford Journal of Legal Studies 1
Participation/Social Inclusion

H Collins, ‘Discrimination, Equality and Social Inclusion’ [2003] 66 MLR 16

A Multi-Dimensional Approach 

S Fredman, Discrimination Law, 25-33
Further Reading
JH Ely, Democracy and Distrust: A Theory of Judicial Review (HUP 1980) ch 4
South African Constitution, s 1

EU Charter of Fundamental Rights, arts 1, 35
Andrews v Law Society of British Columbia [1989] 1 SCR 143 

Regina v Secretary of State for Work and Pensions (Respondent) ex parte Reynolds (FC) (Appellant) [2005] UKHL 37, para 45

Gosselin v Quebec 2002 [SCC] 84 (Canada)
 paras 17-42, and 61

President of the Republic of South Africa v Hugo [1997] ZACC 4; 1997 (6) BCLR 708, paras 41-47, 80, 92-94
Redistribution/Disadvantage

San Antonio Independent School District v Rodriguez 411 US 959 (1973), at 40-41

Khosa and Mahlaule v Minister for Social Development 2004 (6) BCLR 569 
(South Africa) paras 68-77
M Nussbaum, ‘Human Capabilities, Female Human Beings’ in J Glover and M Nussbaum (eds), Women, Culture and Development: A Study of Human Capabilities (Clarendon Press 1995)
A Sen, Development as Freedom (OUP 1999) ch 3

J Raz, The Morality of Freedom (OUP 1986) chs 14, 15

J Gardner, ‘Liberals and Unlawful Discrimination’, (1989) 9 Oxford Journal of Legal Studies 1-22

G Brodsky and S Day, ‘Denial of the Means of Subsistence as an Equality Violation’ (2005) Acta Juridica 149

Sunstein, ‘The AntiCaste Principle’ (1994) 92 Michigan Law Review 2410

Dignity/Recognition:
Egan v Canada [1995] 2 SCR 513
, para 39
Miron v Trudel [1995] 2 SCR 418 at 489

Human Dignity as a Legal ValueD Feldman, ‘’ [1999] Public Law 682 
 
Waldron, ‘Dignity, Rank, and Rights’ (2009) Tanner Lectures at UC Berkeley [link]
C McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’ [2008] EJIL 655

C Albertyn and B Goldblatt, ‘Facing the Challenge of Transformation: Difficulties in the Development of an Indigenous Jurisprudence of Equality’ (1998) 14 SAJHR 248

Accommodation/Diversity

Minority Schools in Albania (Permanent Court of International Justice) 1935 PCIJ (Sec. A-B), No. 64 (Advisory Opinion), paras 48-79
Vriend v Alberta [1998] 1 SCR 493 
(para 182)

Grutter v Bollinger 539 US 306 (2003) 315-333

Questions to consider:
1. Must there be a single theoretical foundation to discrimination law? What role does theory play in explaining and developing the practice of discrimination law? What role should it play?

2. Are most egalitarians closet prioritarians/sufficientarians? Or does equality bring something unique to the table, which is not better explained by other values?

3. Are dignity/autonomy/social inclusion alternatives to equality? Or do they instead provide the 'substance' in substantive equality?

4. Which of the following theoretical foundations provides the best fit with the practice of discrimination law: equality, dignity, redistribution, social inclusion, diversity?

5. Is dignity too indeterminate? Is it an additional burden on claimants?

6. Should the goal of discrimination law be redistribution, recognition, both or none of them? 

7. Does a multi-dimensional approach assist in solving the problem? What problem does it solve?

MT Week 8

Tutorial
Factors relevant to Assessment:

1. Attention to the question asked – a general essay that does not pay adequate attention to the precise question asked is not expected.

2. Gaps in knowledge – reference to material from more than one jurisdiction, in-depth knowledge of case law, ability to see inter-connections between different topics and use of relevant secondary and theoretical material will be rewarded.

3. Analytical skills – attention to opposing arguments, strength and coherence of arguments and pursuit of more than one line of argument will be rewarded.

4. Structure – a clear and well-structured essay will be rewarded. 

5. Originality – originality can entail not just adopting a new position, it could also be an original way to understand an existing debate or an original classification of existing categories. Don’t force it: originality is rewarded, outlandishness is not.

Tutorial 1: 

For this tutorial, please write an essay (not exceeding 2,500 words in length) on any one of the following questions. It is preferable for each group (as a whole) to answer three different questions. You must circulate your essays to your tutorial partners and your tutor at least 24 hours before the tutorial. Please come to the tutorial having read the essays of your tutorial partners and prepared to comment on them in light of the assessment factors mentioned above. 

1. In what ways, if at all, is normative theory useful to the practice of discrimination law?

2. Which value provides a better explanation for the grounds on which discrimination is prohibited? Answer in light of any three of the following values:

a. Formal Equality

b. Substantive Equality

c. Personal Autonomy

d. Social Inclusion

e. Dignity

f. Diversity

3. How have courts and legislators dealt with the problem of finding a comparator? How should they deal with this problem?

4. Should the intensity of judicial review depend on the grounds on which the alleged discrimination took place? Should it depend on any other factor?

5. What role, if any, does the motive or intention of the discriminator play in discrimination law in the jurisdictions studied? Have legislators and courts dealt with this in a satisfactory manner? 

6. Compare and contrast the ways in which the conception of ‘disparate impact’ or ‘indirect discrimination’ has been dealt with in the US, Canada and the UK or the EU. How useful are the insights of comparative law in evaluating these developments? 

HT Week 1

Race, Ethnicity and Caste

Essential Reading

Primary sources:

*International Convention on the Elimination of All Forms of Racial Discrimination
*United States v Carolene Products Co 304 US 144, 58 S Ct 778 (1938), fn 4
*Korematsu v United States 323 US 214, 65 S Ct 193 (1944) at 216b 
*Brown v Board of Education 347 US 483 (1954) 
*Sweatt v Painter 339 US 629 (1950)

*RAV v City of St Paul, Minnesota 505 U.S. 377; 112 S. Ct. 2538 (1992)

*Mandla v Lee [1983] 1 All ER 1062
Runevič-Vardyn v Vilniaus miesto savivaldybės administracija [2011] 3 CMLR 13 [36]-[41]
* Chandhok v Tirkey [2015] IRLR 195 (UK EAT) http://www.bailii.org/uk/cases/UKEAT/2014/0190_14_1912.html 

and see Michael Ford QC Caste Discrimination under UK law: Chandhok v Tirkey
Separate educations/segregated schools:

*Minority Schools in Albania, Greece v Albania. Advisory Opinion 26
*Belgian Linguistics Case (No 2) (1968) 1 EHRR 252

*DH and Others v The Czech Republic App no 57325/00 (ECtHR Grand Chamber, Nov 2007)
*Oršuš v Croatia App no 15766/03 (ECtHR GC 2010)
Speech and Race:

*R v Keegstra [1990] 3 S.C.R. 697 (Canada)

*Brandenburg v Ohio 395 U.S. 444 (1969) (US)

*Aksu v Turkey App no. 4149/04 (ECHR GC, 2013) 56 EHRR 4
* Karaahmed v Bulgaria (Application no. 30587/13) (24/05/2015)
 And see Stephanos Stavros A Duty to Prosecute Hate Speech under the European Convention on Human Rights?
Secondary Sources:

*K Crenshaw, ‘Twenty Years of Critical Race Theory: Looking Back To Move Forward’ (2011) 43 Connecticut Law Review 1253

* M. Minow In Brown’s Wake (OUP 2010) chs 1, 7

*W Kymlicka, Multicultural Citizenship (1995) chs 4, 5

*M Bell, Racism and Equality in the European Union (2009) chs 1, 2
Further Reading

International Documents:

International Covenant on Civil and Political Rights, 1976, arts 2, 4, 20 and 26

General Comment 18, Non-discrimination (Thirty-seventh session, 1989)

Compilation of General Comments and General Recommendations, Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/Gen/1/rev.1 at 26 (1994)

International Convention on the Elimination of All Forms of Racial Discrimination, 1966

CERD General Comment 27 (Discrimination against Roma), 16-08-2000, A/55/18, Annex V.C

Convention on the Prevention and Punishment of the Crime of Genocide, arts 1, 2
ILO, Discrimination (Employment and Occupation) Convention 1958, Convention (No. 111)

UN Declaration on the Rights of Persons belonging to National or Ethnic, Religious and Linguistic Minorities

Länsman et al v Finland Communication No. 511/1992 (CCPR/C/52/D/511/1992) (Human Rights Committee)
Länsman et al v Finland Communication No. 671/1995 (CCPR/C/58/D/671/1995) (Human Rights Committee)
On Caste:

Indian Constitution, arts15 – 17, 25 and 28-30

Scheduled Castes and Tribes (Prevention of Atrocities) Act, 1989 (India)
Protection of Civil Rights Act 1955 (India)
Galanter, Competing Equalities: Law and the Backward Classes in India (University of California Press 1984) chs 1, 3 

Kalpana Kannabiran, Tools of Justice: Non-discrimination and the Indian Constitution, chs 4-6
Waughray, ‘Caste Discrimination: A Twenty-First Century Challenge for UK Discrimination Law?’ (2009) 72(2) Modern Law Review 182

On Racism and Law:

Employment Equity Act 55 of 1998 (relevant sections – re: race) chs 2-3, and relevant definitions

Race Directive, Directive 2000/43/EC of 29 June 2000

Framework Convention for the Protection of National Minorities (1995)

Equality Act 2010, ss 9, 13 and 19
Griggs v Duke Power Co. 401 U.S. 424 (1971)
Washington v Davis 426 US 229; 96 S Ct 2040 

East African Asians v UK (1981) 3 EHRR 76
Literature on Racism:

Anthony Flew, ‘Three Concepts of Racism’ (1990) 75 Encounter 63–66
Boyle and Baldaccini ‘A Critical Evaluation of International Human Rights Approaches to Racism’ in S Fredman (ed), Discrimination and Human Rights: The Case of Racism (OUP 2001)

S Fredman ‘Combating Racism with Human Rights: The Right to Equality’ in Fredman (ed) Discrimination and Human Rights: The Case of Racism (OUP 2001)

Tariq Modood and Fauzia Ahmad, British Muslim Perspectives on Multiculturalism [link]

Speech and Race:

Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000

Ross v New Brunswick School District No. 15 [1996] 1 S.C.R. 825 (Canada)

Beauharnais v Illinois 343 U.S. 250 (1952)

Afri-Forum and Another v Malema and Others (20968/2010) [2011] ZAEQC 2; 2011 (6) SA 240 (EqC); [2011] 4 All SA 293 (EqC) [link]
Positive Obligation/Hate crime:

Nachova v Bulgaria App no 43577/98 (ECHR GC, 2006) 42 EHRR 43
Questions to consider
1) Is race a ‘social construct’? How does the concept of ‘social construct’ help or hinder our ability to frame legal responses to race discrimination? How, if at all, have various legal systems addressed this issue?  What is the relationship of racism to race discrimination?  See e.g. Nachova v Bulgaria
2) Assess Crenshaw’s account of Critical Race Theory. How does she regard it as relevant to contemporary issues? Is her narrative specific to the US context within which she frames it, or is it more generalisable? 

3) What does Crenshaw meant by ‘post-racial pragmatism’ and how does this compare to ‘formal equality as the measure of racial justice’? How does she apply this critique to the affirmative action debate, to ‘diversity’ and to Ricci v Stefano? 

4) Do we need to consider race discrimination separately from discrimination on other grounds? Does race discrimination require specific conceptions of discrimination? 

5) How does the concept of ‘race’ relate to other similar concepts: colour, ethnic origin, caste, nationality? How does it relate to religion?  Does this matter in constructing discrimination laws? 

6) Does legal recognition of ‘race’ or ‘caste’ entrench social groupings, or permit their transcendence? Do we want to transcend these concepts? Contrast the US and Indian approaches. 

7) Compare and contrast the demands of equality with those of assimilation and/neutrality. Is racial segregation inevitably a breach of equality? Compare the Minority Schools of Albania case with Brown v Board of Education, D.H. and Oršuš v. Croatia. When is differential treatment necessary to achieve equality? Consider in particular Mandla v Lee and Lansman v Finland.
8) How do we reconcile the demands of the right to freedom of speech and the rights to equality? Consider RAV, Keegstra, Ross, Aksu v Turkey and Malema.

HT Week 2

Sex and Gender

Essential Reading

Primary sources:

International Documents:

*The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)

*CEDAW General Recommendation No. 25

*Optional Protocol to CEDAW 

*Communication No. 32/2011, Isatou Jallow v Bulgaria (available from Weblearn) [link to a summary]

Lovelace v Canada, Communication No. R.6/24 (29 December 1977), U.N. Doc. Supp. No. 40 (A/36/40) at 166 (1981)
 *Alyne da Silva Pimentel v. Brazil (Communication No. 17/2008)
National Perspectives:
Newfoundland (Treasury Board) v Newfoundland Association of Public Employees (NAPE), (2004) 3 SCR 381 (Canada)

Hodge v Canada (Minister of Human Resources Development) [2004] 3 SCR 357

*Reed v Reed, 404 U.S. 71 (1971)

*US v Virginia 518 US 515 (1996)

*California Federal Savings & Loan Association v Guerra (1987) 479 US 272

*President of the Republic of South Africa and Another v Hugo [1997] ZACC 4 (South Africa)
*Volks NO v Robinson and Others [2005] ZACC 2; 2005 (5) BCLR 446 (CC) 

*S v Jordan [2002] ZACC 22; 2002 (6) SA 642 (CC)
*Vishaka v State of Rajasthan (1997) 6 SCC 241, AIR 1997 SC 3011 
*Anuj Garg v Hotel Association of India AIR 2008 SC 663
Abdulaziz, Cabales and Balkandali v United Kingdom 7 EHRR 471 
*Konstantin Markin v Russia ECHR
*Defrenne v Sabena 1976 ECR 455
*Bilka-Kaufhaus [1986] ECR 1607 EU
*Roca Alvarez v Sesa Start Espana ETT SA (C-104/09) [2011] 1 CMLR 28
*Association belge des Consommateurs Test-Achats ASBL v Conseil des ministres [2011] 2 CMLR 38
Secondary Sources:

*Mackinnon, Women’s Lives, Men’s Laws (2005) Introduction, chs 1 and 4

OR MacKinnon Feminism Unmodified (Harvard University Press 1987) ch 1

*S Fredman, Women and the Law (OUP 1997) ch 1

*R Posner, ‘An Economic Analysis of Sex Discrimination Law’ (1989) 56 University of Chicago Law Review 1311-55
*H Charlesworth, C Chinkin and S Wright, ‘Feminist Approaches to International Law’ (1991) 85 American Journal of International Law 613-45

*Judy Fudge, ‘Substantive Equality, the Supreme Court of Canada, and the Limits to Redistribution’ (2007) 23(2) South African Journal on Human Rights 235
*D Rosenblum, ‘Unsex CEDAW or What’s Wrong with Women’s Rights’ (2011) 20 Columbia Journal of Gender and the Law 98 [ssrn link]
Further Reading

Bhe and Others v Magistrate, Khayelitsha and Others 2005 (1) SA 563 (CC) (South Africa)

Shilubana and Others v Nwamitwa, [2008] ZACC 9; 2009 (2) SA 66 (CC)(South Africa)

Weller v Hungary App no 44399/05 (ECHR, 31 March 2009)
International Documents:

Treaty on European Union, art 157
Directive 2006/54 of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast) (Recast Sex Directive) 
European Union Charter of Fundamental Rights, ch III on ‘Equality’
Report on Progress on equality between women and men in 2013, From the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions SWD (2014)
National Legislation and Courts:

Equal Remuneration Act 1976 (India)

Air India v Nargesh Mirza (1981) 4 SCC 335

Khan v Shah Bano Begum 1985 AIR 945, 1985 SCR (3) 844

Dumfries and Galloway v North [2013] UKSC 45 (UK)
Literature on sex discrimination:

N Lacey, ‘Feminist Legal Theory and the Rights of Women’ in Knop, Gender and Human Rights (2004)
R Epstein, The Case Against Employment Discrimination Law (Harvard UP 1992)

I M Young, Justice and the Politics of Difference (Princeton UP 1990) 

Alison Jaggar, Feminist Politics and Human Nature (Rowman & Littlefield Publishers 1983)

C MacKinnon, ‘Sex Equality under the Constitution of India: Problems, Prospects, and “Personal Laws”’ (2006) 4(2) International Journal of Constitutional Law 181-202
Dianne Otto, ‘Holding up Half the Sky, but for whose benefit? A critical analysis of the Fourth Conference on Women’ (1996) 6 Australian Feminist Law Journal 7

On CEDAW:

Hanna Beate Schopp-Schilling ‘The Nature and Scope of the Convention in Schopp-Schilling and Flinterman (eds), The Circle of Empowerment: Twenty-Five Years of the Committee on the Elimination of Discrimination against Women (Feminist Press, 2007)

L Farha, ‘Committee on the Elimination of Discrimination Against Women: Women Claiming Economic, Social and Cultural Rights – The CEDAW Potential’, in M Langford (ed) Social Rights Jurisprudence: Emerging Trends in International and Comparative Law (Cambridge University Press 2008) 553-568

F Raday, ‘Gender and Democratic Citizenship: The Impact of CEDAW’ [2012] 10 International Journal of Constitutional Law 512-530
Questions to consider

1) What, if any, is the difference between legal instruments which refer to ‘sex’ discrimination; discrimination against ‘women’; or discrimination on grounds of ‘gender’? Is it significant that CEDAW uses the terminology ‘women’? 

2) Is this ground  sufficiently distinctive to warrant separate treatment by discrimination or equality laws and if so in what ways? 
a) Why has the US Court promulgated a different standard of scrutiny for gender classifications to that used for race? See e.g. US v Virginia.

b) If gender is distinctive, how do we reconcile ‘protective legislation’ with equality? See in particular Anuj Garg and not how it deals with the comparative US law. 
3) What, if any are the justifications for having a separate ‘Women’s’ Convention (CEDAW) and what distinctive contributions does CEDAW make? 

4) How does CEDAW define discrimination? Is this a conception of substantive equality? See General Recommendation 25. 

5) What is the ‘public/private’ divide and how if at all, does equality law conceive of this issue? Consider

a) The role of equality law in addressing pregnancy, maternity and parenthood. Consider for example Bilka Kaufhaus; Konstantin Markin v Russia; Guerra.  

b) Personal, customary and religious laws. Consider for example Shah Bano, Bhe and Shilubana. Assess MacKinnon’s proposals for addressing this issue. How does Raday address it?  Are these cases better considered as a clash between gender equality and religious  equality?

c) Violence against women. Consider the Vishaka case and CEDAW’s approach to violence against women. Is violence a form of discrimination? 

6) What conception of ‘equality’ does CEDAW use? What conception does the EU use? Consider in particular the Test-Achats case. 

7) Are ‘human rights’ necessarily gendered? Assess Lacey’s presentation of ‘relational rights’ (drawing on Nedelsky). Compare this approach to Crenshaw’s version of  Critical Race Theory,

8) What is meant by essentialism and do you agree that with Lacey that the CEDAW framework is the ‘best and perhaps the only available legal strategy for escaping this kind of rights based essentialism’? 

HT Week 3

Affirmative Action
Essential Reading

Primary sources:

EU Case Law on Positive Discrimination:

*C-450/93 Kalanke [1995] ECR I-3051
*C-409/95 Marschall v Land Nordrhein Westfalen [1997] ECR I-6363

*Case C-158/97 Badeck [2000] ECR I-1875

*Case C‑407/98 Abrahamsson v Fogelqvist [2000] ECR I-5539

*Case C-476/99 Lommers [2002] ECR I-2891

US Case law – Diversity Argument and Else:

*Grutter v Bollinger 539 US 306 (2003) 315-333
*Regents of the University of California v Bakke, 438 US 265
*Parents Involved in Community Schools v Seattle School District, 127 S. Ct. 2738; 168 L. Ed. 2d 508 (2007)

*Fisher v University of Texas 570 US__ 2013[link] [Two summaries: link1 link2]
And look out for current SCOPUS decision: see ‘Supreme Court Justices’ Comments Don’t Bode Well for Affirmative Action’
Canada, SA, India:

*Constitution of India, arts 15, 16
*R. v Kapp (2008) SCC 41 (Canada)

*Minister of Finance and Another v Van Heerden 2004 (11) BCLR 1125 (South Africa)
South African Police Service v Solidarity obo Barnard [2014] ZACC 23
(and see Andrew Wheelhouse: ‘A House Divided: Grappling with Affirmative Action in South Africa’ )
*Indra Sawhney v Union of India AIR 1993 SC 477

*Ashok Thakur v Union of India (2008) 6 SCC 1
Secondary Sources:

*C McCrudden, ‘A Comparative Taxonomy of ‘Positive Action’ and ‘Affirmative Action’ Policies in Schulze (ed), Non-Discrimination in European Private Law (Mohr Siebeck 2011)

*S Fredman, Discrimination Law, ch 5
*T Khaitan, ‘A Theory of Discrimination Law (OUP 2015) ch 8
*Abram, ‘Affirmative Action: Fair Shakers and Social Engineers’ (1986) 99 Harvard Law Reviw 312-26

*R Siegel, ‘From Colorblindness to Antibalkanization: An Emerging Ground of Decision in Race Equality Cases’, [2011] 120 Yale Law Journal 1278

*C McCrudden et al, Affirmative Action without Quotas in Northern Ireland (2009) 4 Equal Rights Review 7

*Marc Galanter, ‘The Long Half-life of Reservations’ in Z Hasan, E Sridharan, and R Sudarshan (eds), India’s Living Constitution: Ideas, Practices, Controversies (Permanent Black 2002)

*J Suk, ‘Quotas and Consequences: A Transnational Re-evaluation’ in Hellman and Moreau (eds), Philosophical Foundations of Discrimination Law (OUP 2013)
Further Reading

Constitutions, Legislations

Canadian Charter, section 15(2)

UK Equality Act 2010, sections 13, 104, 149, 159, 193

South African Employment Equity Act 1998, section 13

South African Promotion of Equality and Prevention of Unfair Discrimination Act, 2000, sections 26 and 27

EU TFEU (ex Article 141(4) EC) Article 157(4)
EU Recast Sex Directive Article 3

EU Framework Directive Article 7

EU Race Directive Article 5

International Standards

International Convention on the Elimination of All Forms of Racial Discrimination

CERD General Recommendation 32

Convention on the Elimination of All Forms of Discrimination against Women 

CEDAW General Recommendation 25

ILO, Discrimination (Employment and Occupation) Convention 1958 (No 111)

Human Rights Committee, General Comment 18, Non-discrimination
Further US case law:

Gratz v Bollinger, 539 U.S. 244 (2003)

United Steelworkers of America v Weber 443 US 193.
Further cases:

Re Parsons' Application for Judicial Review [2002] NI 378 (Queen’s Bench Division) (Northern Ireland)

Re Parsons' Application for Judicial Review [2003] NICA 20; [2004] NI 38 (CA)
Literature and Overview of Regulation:

JL Pretorius, ‘R v Kapp: A Model for South African Affirmative Action Jurisprudence?’ (2009) 126 SALJ 398

S Fredman, A comparative Study of the anti-discrimination and equality laws of the USA, Canada, India and South Africa 

K Sankaran, 'Towards Inclusion and Diversity: India's Experience with Affirmative Action' in Dupper and Garbers (eds), Equality in the Workplace: Reflections from South Africa and Beyond (JUTA) 285
Questions to consider
1) What is ‘affirmative action’? In what ways does it differ, if at all, from other positive measures to promote equality, such as reasonable accommodation, positive steps to rectify indirect discrimination, or duties to prevent discrimination?

2) What are the purposes of affirmative action?  What are the arguments against affirmative action?

3) Consider the ways in which different justifications for affirmative action result in different answers to these questions:

a) Who should benefit from affirmative action?

b) Who should bear the duty to implement these measures?

c) In what contexts?

d) How should these measures be applied? (ie. quotas, ‘tie-breakers’, development programmes etc)

e) For how long?

f) How should these duties be enforced?

g) What standard of scrutiny should courts apply to affirmative action measures? 

4) Compare and contrast the different standards of scrutiny applied by the courts in the US, India, South Africa, Canada and the ECJ in assessing affirmative action measures.  What accounts for these divergent approaches?

5) Are the Indian, Canadian and South African courts correct to separate the test for constitutionally sanctioned affirmative action from the test for discrimination?  How can this be reconciled with the courts’ claim that affirmative action is not an exception to the right to equality? 

6) What do you think of the Indian jurisprudence on the exclusion of the ‘creamy layer’ from the benefits of affirmative action policies?
7) What do you think of the Indian jurisprudence on exclusion of the ‘creamy layer’ from the benefits of affirmative action policies?

HT Week 4

Sexual Orientation

Essential Reading

Primary sources:

*Equality Act 2010, ss 8, 12, 202; Schedule 9 Part 1 para 2; Schedule 23 para 2

De-criminalisation of Homosexuality:

*Toonen v Australia, Communication No. 488/1992, UN Doc CCPR/C/50/D/488/1992 (1994)

*Dudgeon v United Kingdom (1982) 4 EHRR 149 (ECHR)

*Lawrence v Texas 123 S. Ct. 2472 (2003)

*Naz Foundation v Government of NCT of Delhi and compare *Suresh Kumar Koushal v Naz Foundation [link]

*National Coalition for Gay and Lesbian Equality v Minister of Justice 1998 (12) BCLR 1517 (CC)

Same-Sex Marriage and Civil Unions:

*Wilkinson v Kitzinger [2006] EWHC 2022 (Fam) (UK)

*Ghaidan v Godin-Mendoza [2004] UKHL 30 (UK)

*Schalk and Kopf v Austria, App no. 30141/04 (ECHR, 24 June 2010)

*Karner v Austria (Application No. 40016/98). First Section, July 24 2003

*Minister of Home Affairs v Fourie (2006) (3) BCLR 355 (CC) Civil Union Act 17 of 2006

*United States v Windsor 133 S.Ct. 786 (U.S.)

*Halpern v Attorney General, 65 OR (3d) 161 (2003) (Ontario Court of Appeal)

*Reference re Same-Sex Marriage [2004] 3 SCR 698 (Canada)
Hay v Crédit agricole mutuel de Charente-Maritime et des Deux-Sèvres [2014] 2 CMLR 32

Freedom of Association/Religion:

*Boy Scouts of America et al v Dale 530 U.S. 640 (2000)

Burwell v Hobby Lobby 134 S Ct 2751 (2014)
*Bull v Hall [2013] UKSC 73
Pornography:

*Little Sisters Book and Art Emporium v Canada (Minister of Justice) [2000] 2 SCR 1120, 2000 SCC 69

Secondary Sources:

*Yoshino, Covering: The Hidden Assault on Our Civil Rights (Random House 2006)

*E Cameron, ‘Sexual Orientation and the Constitution: A Test Case for Human Rights’ (1993) 110 South African Law Journal 450

*J Redding, ‘Human Rights and Homo-Sectuals: The International Politics of Sexuality, Religion and Law’ (2006) 4 Northwestern Journal of International Human Rights 436

*L Green, 'Pornographies' (2000) 8 The Journal of Political Philosophy 27
* N Bamforth (ed), Sexual Orientation and Rights (Ashgate, 2014) xv to xxxvii (Weblearn)

Further Reading

M Foucault, History of Sexuality, Vol 1 (Introduction/Will to Knowledge), ch 1

R Kapur, Erotic Justice: Postcolonialism, Subjects and Rights (2005), chs 1 and 2

Either:

G Patelm ‘Home, Homo, Hybrid: Translating Gender’ in Schwarz and Ray, A Companion to Postcolonial Studies (Blackwell 2004) OR

B Robbins, ‘Race, Gender, Class, Postcolonialism: Toward a New Humanistic Paradigm?’ in Schwarz and Ray, A Companion to Postcolonial Studies (Blackwell 2004)

L Green, ‘Sex-Neutral Marriage’ (2011) 64(1) Current Legal Problems 1
Questions to consider
1) Is identity politics liberating or constraining?

2) What are the links between gay assimilation and assimilation of other cultural minorities (blacks, women, dalits, disabled, linguistic minorities)?

3) Is assimilation always wrong? 

4) Are equality arguments preferable to autonomy/privacy arguments in these cases? 

5) Does it matter whether one’s sexual orientation is determined by nature or nurture?

6) Is the demand for same-sex marriage assimilationist?

7) Is the only wrong in the Californian case and in Wilkinson expressive? How do we explain the opposite conclusions?

8) How do we 'balance' the claims of religious organisations and queer persons?

9) Can homo-sectuals really claim the right to freedom of religion?

10) Does the prohibition of gay porn amount to discrimination on the grounds of sexual orientation? 

11) Would the legalisation of gay porn (but continued criminalisation of straight porn) amount to discrimination on the grounds of sexual orientation?

12) Are there other issues where a 'queer perspective' and a 'feminist perspective' may be at variance with each other?


HT Week 5

Religion and Belief

Essential Reading

Primary sources:

*EA 2010, ss 10, 13, 19
School Standards and Framework Act 1998, s 70 & sch 20, para 3
Prison Act 1952, s 7

Universities Tests Act 1871, ss 5 & 6

Religious Exceptions:

* Eweida and Ors v United Kingdom [2013] ECHR 37
*R (on the application of E) v The Governing Body of JFS and the Admissions Appeal Panel of JFS [2009] UKSC 15
*Hall v Bull [2013] UKSC 73
*Wisconsin v Yoder 92 S Ct 1526 (1972) (US)

*Employment division, department of human resources of Oregon v Smith 110 S. Ct. 1595 (1990)

*Ontario (Human Rights Commission) v Ford Motor Co. of Canada [2002] OJ No. 3688
See also Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37, [2009] 2 S.C.R. 567
Multani v. Commission scolaire Marguerite‑Bourgeoys, [2006] 1 S.C.R. 256, 2006 SCC 6
Veil, Religious Symbol and Schools:

*Lautsi v Italy, 30814/06, 18 March 2011
*Dahlab v Switzerland decision of 15 February 2001 (no. 42393/98, ECHR 2001-V)

*Sahin v Turkey [GC], no. 44774/98, § 107, ECHR 2005-XI)

*SAS v France App no 43835/11 (ECtHR GC, 1 July 2014)

*Bijoe Emmanuel v State Of Kerala 1987 AIR 748, 1986 SCR (3) 518 (India)
See also Ashleigh Pinto and Talweez Senghera ‘The Indian Supreme Court and the Missing Connection between Faith and Dress’ (OxHRH Hub Blog, 9 September 2015) http://ohrh.law.ox.ac.uk/the-indian-supreme-court-and-the-missing-connection-between-faith-and-dress 

*MEC for Education: Kwazulu-Natal and Others v Pillay [2007] ZACC 21; 2008 (1) SA 474 (CC)
* R. v. N.S., 2012 SCC 72, [2012] 3 S.C.R. 726
Secondary Sources:

*A McColgan, ‘Class Wars? Religion and (In)equality in the Workplace’ (2009) 38 Industrial Law Journal 1
*Haverkort-Speekenbrink, European Non-Discrimination Law (Intersentia 2012) ch 9
Further Reading

International documents and cases:

UDHR, art 18
ICCPR, arts 27 and 20

General Comment 22 on ICCPR, art 18

General Comment 23 on ICCPR, art 27

EU Employment Directive Council Directive 2000/78/EC

ECHR, arts 9 and 14

Exceptions for Gender/Sexual Orientation

EA 2010, Sched 9 paras 2 and 3 

Civil Union Act 17 of 2006 (South Africa)

Otto-Preminger- Institut v Austria, 13470/87, (1995) 19 EHRR 34, [1994] ECHR 26 

Prince v President of the Law Society of the Cape of Good Hope 2002 (3) BCLR 231 (South African Constitutional Court)
Christian Education South Africa v Minister of Education (CCT4/00) [2000] ZACC 11; 2000 (4) SA 757; 2000 (10) BCLR 1051 

Connolly v DPP Divisional Court [2007] EWHC 237 (Admin) (15 February 2007) (UK)
R (Watkins-Singh v Governing Body of Aberdare Girls’ High School [2008] EWHC (Admin) 1865
Regina (Williamson and Others) v Secretary of State for Education and Employment [2005] UKHL 15 

Mba v London Borough Of Merton [2013] EWCA Civ 1562

Bhinder v CN [1985] 2 S.C.R. 561
Syndicat Northcrest v Anslem [2004] 2 S.C.R. 581

Daniel Latifi v Union of India (2001) 7 SCC 740
Multani v Commission scolaire Marguerite-Bourgeoys [2006] 1 SCR 256

Marriage Commissioners Appointed Under The Marriage Act (Re) 2011 SKCA 3 (Saskatchewan Court of Appeal)

Narasu Appa Mali v State of Bombay AIR 1952 Bombay 84

Sarla Mudgal v Union of India 1995 AIR 1531, 1995 SCC (3) 635

Further Literature:

S Fredman, Discrimination Law 73- 86
Vickers, Religious freedom, religious discrimination and the workplace (2008) chaps 1,2, and 4 
Gwyneth Pitt, ‘Keeping the Faith: Trends and Tensions in Religion or Belief Discrimination’ (2011) 40 Industrial Law Journal 384

Eisgruber and Sager, ‘The Vulnerability of Conscience: The Constitutional Basis for Protecting Religious Conduct’ (1994) 61(4) The University of Chicago Law Review 1245

Haddad, ‘Muslims, Human Rights and Women’s Rights’ in Banchoff and Wuthnow (eds), Religion and the Global Politics of Human Rights (OUP 2011)

McCrudden, ‘Multiculturalism, freedom of religion, equality, and the British constitution: The JFS case considered’ (2011) 9(1) International Journal of Constitutional Law 200
Ayaan Hirsi Ali, The Infidel (2007)
Questions to consider
1) In what sense, and why, do we seek equality on the basis of religion?

2) What are the implications, if any, of religion not being immutable?

3) Must religion be treated on par with belief? 

4) What is the connection between prohibition of discrimination on the ground of religion and the right to freedom of religion?

5) Does an established state religion discriminate on the grounds of religion?

6) Should discrimination law distinguish between having/adopting/changing religion or belief and manifesting religion or belief?

7) Why have religious minorities been distanced from minority right provisions? What, if anything, is to be gained from their inclusion?

8) In what circumstances should religion be distinguished from race and in what circumstances should intersectionality be noted?

9) How persuasive is the argument for reasonable accommodation in relation to manifesting religion or belief? 

10) What role should free expression and freedom of religion play in determining the scope of freedom from religious discrimination?

11) When religion clashes with other protected characteristics, how should law react?

12) Should direct religious discrimination be justifiable?
13) Could too expansive a reading of ‘belief’ have implications for the normative basis on which protected grounds are selected?
HT Week 6

Disability and Reasonable Accommodation

Essential Reading

Primary sources:

*UN Convention on the Rights of Persons with Disabilities

*Equality Act ss 6, 13(3), 15, 19, 20, 21, 22

*London Borough of Lewisham v Malcolm [2008] UKHL 43 (notice how the Equality Act affected this judgment)

*Coleman v Attridge Law [2008] 3 CMLR 27
*Chacón Navas v Eurest Colectividades SA, Case C-13/05 [2006] ECR I-6467, 11 July 2006 (EU)

*Eldridge v British Columbia [1997] 3 SCR 624 (Canada)
*Auton (Guardian, ad litem of) v British Columbia (Attorney General) [2004] 3 SCR 657
*Ring (HK Danmark v Dansk Arbejdsgiverforening (European Commission and others, intervening) [2013] 3 CMLR 21
 * Fag og Arbejde (FOA), acting on behalf of Karsten Kaltoft, v Kommunernes Landsforening 

Secondary Sources:

*S Fredman, Discrimination Law 95 - 101

On Accommodation:

*Christine Jolls, ‘Antidiscrimination and Accommodation’ (2001) 115 Harvard Law Review 642

*Elizabeth F Emens, ‘Integrating  Accommodation’ (2008) 156 University of Pennsylvania Law Review 839 

International Regulation:

*G Quinn, ‘Disability Discrimination law in the European Union’ in H Meenan (ed), Equality Law in an Enlarged European Union (CUP 2007)
*Sarah Fraser Butlin ‘The UN Convention on the Rights of Persons with Disabilities: Does the Equality Act 2010 Measure up to UK International Commitments?’ (2011) 40 Industrial Law Journal 428 

On Americans with Disability:

*Cass R. Sunstein, ‘Caste and Disability: The Moral Foundations of the ADA’ (2008) 157 University of Pennsylvania Law Review 21
*Issacharoff and Nelson, ‘Discrimination with a Difference’ (2001) 79 North Carolina Law Review 307
*M Stein ‘Under the Empirical Radar: An Initial Expressive Law Analysis of the ADA,’ (2004) 90 Virginia Law Review 1151

On Equality Act 2010:
*Lawson, ‘Disability and Employment in the Equality Act 2010’ (2011) 40 Industrial Law Journal 359

*Anna Lawson ‘Disability and Employment in the Equality Act 2010: Opportunities Seized, Lost and Generated’ (2011) 40 Industrial Law Journal 359
Further Reading

Regulations:

Americans with Disabilities Act 1990 42 USC 1210 esp. s 2(a)(7).

Directive 2000/78/ EC of November 2000 establishing a general framework for equal treatment in employment and occupation (Framework Directive)

Disability Cases:
Kiyutin v Russia App no 2700/10 (ECHR 10 March 2011)

Botta v Italy App no 21439/93 (ECHR 24 February 1998)

Hoffmann v South African Airways 
Literature on accommodation:

Anna Lawson, Disability and Equality Law in Britain: The Role of Reasonable Adjustment (Hart 2008) 

Lord and Brown, ‘The Role of Reasonable Accommodation in Securing Substantive Equality for Persons with Disabilities: The UN Convention on the Rights of Persons with Disabilities’ (2010) [ssrn link]

S Sturm, ‘Designing The Architecture For Integrating Accommodation:  An Institutionalist Commentary’ (2008) 157 Unniversity of Pennsylvania Law Review PENNumbra 11  
Disability and anti-discrimination law:

Zola, ‘Towards the Necessary Universalizing of a Disability Policy’ (1989) 67 The Millbank Quarterly 401

Bickenback et al, ‘The Models of Disablement, Universalism and the International Classification of Impairments, Disabailities and Handicaps’ (1999) 48 Journal Social Science and Medicine 1173

Degener and Quinn, ‘A Survey of International Comparative and Regional Disability Law Reform’ in Breslin and Yee (eds), Disability Rights Law and Policy: International and National Perspectives (Transnational 2002)

S Fredman ‘Disability Equality: A Challenge to the Existing Anti-Discrimination Paradigm’ in A Lawson and C Gooding, Disability Rights in Europe: From Theory to Practice (Hart 2005) 199 -218 

Megret, Frederic, ‘The Disabilities Convention: Human Rights of Persons with Disabilities or Disability Rights?’ (2008) Human Rights Quarterly 494
G Quinn and M Stein, The United Nations Convention on the Rights of Persons with Disabilities (Cambridge University Press, forthcoming 2013) 

Questions to consider

1. Is disability, as a protected ground of discrimination, unique?

2. What is the difference between the social and the medical models of disability? Does it matter which model is adopted by discrimination law?

3. Should the concept of reasonable accommodation be extended to other grounds?

4. How should the appropriate comparator be determined in disability discrimination cases? Should a comparator always be necessary?

5. Is disability discrimination law also good for persons who are not disabled?

6. Is disability more like race or more like poverty? Does it matter?

7. Is discrimination law the appropriate mechanism to deal with issues concerning disability?

HT Week 7

Mainstreaming and Positive Duties

Essential Reading

Primary sources:

*Equality Act 2010, ss 1, 149-157

*Elias v SSHD [2006] EWCA Civ 1293

BAPIO Action v SSSHD [2007] EWCA Civ 1139

R(Boyejo) v Barnet LBC  [2009] EWHC 3261 (Admin)

R(EHRC) v Secretary of State for Justice [2010] EWHC 147 (Admin)

*R(Hajrula) v London Councils [2011] EWHC 448 Admin

*Griffiths v Secretary of State for Justice [2013] EHWC 4077 (Admin)

*R (on the application of W) v Birmingham City Council [2011] EWHC 1147 (Admin), esp [20], [143], [151]
Secondary Sources:

*A McColgan, “Litigating the Public Sector Equality Duty: The Story So far” 35 (3) Oxford Journal of Legal Studies (2015) 453
*S Fredman, Discrimination Law 299-335

*S Fredman, Making Equality Effective: the role of proactive measures A report for the EU Commission (2010) [link]
Further Reading

McCrudden, Buying Social Justice (OUP 2007)

S Fredman ‘Changing the Norm: Positive duties in Equal Treatment Legislation’ (2005) 12 Maastricht Journal 369

B Hepple, M Coussey, and T Choudhury Equality: A New Framework Report of the Independent Review of the Enforcement of UK Anti-Discrimination Legislation (Hart Oxford 2000) chap 3 (pp 56-86)

S Fredman, ‘Positive Duties and Socio-Economic Disadvantage: Bringing Disadvantage Onto the Equality Agenda’ [2010] European Human Rights Law Review 290

S Fredman, ‘Breaking the Mould: Equality as a Proactive Duty’ (2011) 60 American Journal of Comparative Law 263

Northern Ireland:

C McCrudden, ‘Mainstreaming Equality in the Governance of Northern Ireland’ in C Harvey (ed), Human Rights, Equality and Democratic Renewal in Northern Ireland (Hart Oxford 2001)
Equality Commission for Northern Ireland Reviewing the Effectiveness of Section 75 of the Northern Ireland Act 1998 (2007) [link] 1- 30

B Osborne and I Shuttleworth (eds), Fair employment in Northern Ireland: A Generation On (Blackstaff Press Ltd Belfast 2004) 7

M Pollack and E Hafner-Burton, ‘Mainstreaming Gender in the European Union’ [2000] 7 Journal of European Public Policy 432
J Rubery, ‘Gender Mainstreaming and Gender Equality in the EU: the Impact of the EU Employment Strategy’ (2002) 33 Industrial Relations Journal 500 
India:

Indra Sawhney v Union of India, AIR 1993 SC 477

K Sankaran, ‘Issues Before the courts’ (2009) 602 Seminar [link]

Canada:

Pay Equity: A New Approach to a Fundamental Right (Pay Equity Taskforce, Canada, 2004) [link1] [link2] pp 99-104

South Africa:

South African Promotion of Equality and Prevention of Unfair Discrimination Act 2000, ss 24-27

Black Economic Empowerment Act 2003

Rulof Burger and Rachel Jafta, Affirmative Action in South Africa: An Empirical Assessment of the Impact on Labour Market Outcomes,  (2010) Crise Working Paper No 76 [link]
Questions to consider

1. What are advantages and disadvantages of a positive duty to promote equality as compared to a traditional complaints led model of anti-discrimination law?

2. What are the aims of a positive duty to promote equality? 

3. Should it be seen as a duty of progressive realisation or an immediate duty? 

4. What forms can a positive duty take? Contrast policy measures with statutory duties, and consider the content of statutory duties. Consider the experience of mainstreaming in the EU and statutory duties in the UK and Northern Ireland. 

5. How have such duties been formulated and how should they be? 

6. What remedial structure is appropriate for positive duties to promote equality? What is the role of the judiciary, and what alternative measures are appropriate? 

7. Is it useful to use  systems  theory (Teubner) and the reflexive law models to formulate an appropriate model for achieving compliance with positive duties to promote equality?  

8. What is the role of participation in respect of positive duties to promote equality? What is the function of participation, and who should participate? Can we use the theoretical framework of deliberative democracy to fashion appropriate participative models? 

HT Week 8

Tutorial

Factors relevant to Assessment:

1. Attention to the question asked – a general essay that does not pay adequate attention to the precise question asked is not expected.

2. Gaps in knowledge – reference to material from more than one jurisdiction, in-depth knowledge of case law, ability to see inter-connections between different topics and use of relevant secondary and theoretical material will be rewarded.

3. Analytical skills – attention to opposing arguments, strength and coherence of arguments and pursuit of more than one line of argument will be rewarded.

4. Structure – a clear and well-structured essay will be rewarded. 

5. Originality – originality can entail not just adopting a new position, it could also be an original way to understand an existing debate or an original classification of existing categories. Don’t force it: originality is rewarded, outlandishness is not.

Tutorial 2

One of you should write a relatively longer essay (up to 2500 words) on any one of the following questions and circulate it to your tutor and your tutorial partners at least 48 hours before the tutorial The tutorial partners must use the assessment criteria above to write a short assessment report each on the essay (with comments against each criterion AND a response piece on the circulated essay (no longer than 1500 words). The response piece should show how the essay could have been improved and present a brief outline of how you would have answered the question. Please circulate your assessment report and response pieces by 9 am on the day of your tutorial. You should also come prepared to present your responses and defend your assessment in the tutorial.

1. Is disability, as a ground of non-discrimination, unique?

2. Can a distinction be drawn between religious interests that are protected by the freedom of religion and those that are protected by the guarantee of non-discrimination on the grounds of religion?

3. Is affirmative action based on certain grounds easier to justify than others? Should it be so?
4. Which ground, if any, should be seen as defining the paradigm case for the prohibition of discrimination? 
Tutorials 3 and 4

Please write an essay (not exceeding 2,500 words in length) on any one of the following questions. Please circulate your essays to your tutorial partners and your tutor at least 24 hours before the tutorial. Please come to the tutorial having read the essays of your tutorial partners and prepared to comment on them. Be sure to put the title and your name on the essay.

Tutorial 3:

1) How does the concept of ‘race’ relate to other similar concepts: colour, ethnic origin, caste, nationality? How does it relate to religion?  Does this matter in constructing discrimination laws? 

2) Is racial segregation inevitably a breach of equality? When does integration become assimilation?  Does your answer differ in relation to sexual orientation? Answer this question in the light of the comparative case-law.

3) How do we reconcile the demands of the right to freedom of speech and the rights to equality? Consider the case law on both race hate speech and pornography. 

4) What, if any are the justifications for having a separate ‘Women’s’ Convention (CEDAW) and what distinctive contributions does CEDAW make? 

5) Write the US Supreme Court judgement in the Defence of Marriage Act (DOMA) case and one dissenting judgement, attributing the judgement to individual judges and using or refusing to use comparative case-law as appropriate.

6) What is the ‘public/private’ divide and how if at all, does equality law conceive of this issue? Consider at least two of the following:

a) The role of equality law in addressing pregnancy, maternity and parenthood. 

b) Personal, customary and religious laws. Are these cases better considered as a clash between gender equality and religious  equality? 

c) Violence against women. Is violence a form of discrimination? 

d) Same-sex relationships 

Tutorial 4

1) Should religion be a ground for discrimination?

2)  What are advantages and disadvantages of a positive duty to promote equality as compared to a traditional complaints led model of anti-discrimination law? 

3) To what extent is it useful to use theories of regulation such as that of Teubner to define effective enforcement mechanisms for anti-discrimination law?

4) Does legal recognition of ‘race’ or ‘caste’ entrench social groupings, or permit their transcendence? Does your answer differ in the context of affirmative action? 
5) Either: 
a) If the judgement in Fisher has been handed down, critically analyse this decision in the light of previous US jurisprudence and compare and contrast it with Canadian, South African and Indian approaches OR
b) Write the lead judgement and a dissenting judgement in the case (attributing each judgement to one of the current SC justices) and assuming comparative materials have been presented in the arguments of the litigants, draw on or refuse to draw on such material.
6) Compare and contrast the demands of equality with those of assimilation and/neutrality. To what extent does the concept of reasonable accommodation address this question? 
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