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Introduction


The purpose of this course on comparative law is to explore the main methodological traditions as well as their practical implications in comparing different legal institutions in the United States, Europe, Latin America, Asia, Africa and the Middle East. The first part of this course addresses the methodological preferences present at the inception of the discipline of comparative law at the turn of the twentieth century. It addresses the classic distinction between civil law and common law and between continental Europe and Anglo-American legal systems.

The first part of the course inquires into the methodological debates among comparative lawyers and whether the function of comparative law is to create and maintain a framework for cultural difference that has historically been in the interest of the West. In particular, it asks: What is the value of comparative law to the Rest? The course surveys different methodologies to understand what and why we compare different legal systems. Comparative lawyers used functionalism as an innovative method for comparing and understanding different legal systems achieving similar outcomes. More recently, the turn toward structuralism and cultural studies has put into question the functionalist method while obliging comparative lawyers to rethink critically their discipline. This course shows how critical comparisons are relevant to understand the globalization of legal thought by shifting our focus from the classic comparative law divide between civil law versus common law to questions of production and reception of legal thought, legal reasoning and ideology, borrowings and migrations of legal ideas.

The second part of this course offers a number of case studies of comparative law in practice with a particular focus on law and development. It explores several examples of legal reception and globalization of legal thought by analyzing particular reforms in the area of law and development, criminal law reform and administrative or private governance. This part offers a number of case studies law and development, drawn from comparative constitutional law, comparative administrative law and comparative private law, including examples of criminal and anti-corruption reforms. The materials draw upon the law of the United States, as well as that of countries around the world such as Canada, Europe, South Africa and India. The course concludes with general reflections on the purpose of comparing legal systems in the modern-day world. 

Evaluation

Grade and Class Participation

Your final exam will be an in-class, three-hour exam that will count for 60% of your final grade. The other 40% of your grade is based on attendance, general class participation, in-class simulations, and 3 reaction papers posted to MyWCL before or after class. Nicole Anouk Leger, your Teaching Assistant, will give you more information on the reaction papers (format and where to post them).

The class works at its best if the examination of the materials includes a considerable amount of lively and questioning class discussion, in which the whole class takes part. To encourage the conditions for such class discussions, I reserve the discretion to “bump” your grade by one step (up, but not down) for class participation. Receipt of this bump is not based on students being particularly vocal or active in class discussion, but rather on being a present, thoughtful and responsible class citizen. If you must be absent due to illness or other emergency, please email me in advance.
Students will be expected to prepare and sign-up in advance for the in-class simulations. The reaction papers are one-page, blog-style posts that explore your reaction to the subject matter of a class of your choice. Students must post their reaction papers to the Course Discussion Forum section of MyWCL.

Using MyWCL & Course Materials


You can access your Comparative law seminar through MyWCL website where you will find the course syllabus, all the reading assignments and the handouts and supplemental materials distributed in class. You can also use this site to communicate with your fellow classmates and me.  Please be aware: reading assignments and course schedule are likely to change as we go through the semester.  It is therefore very important that you check the “announcement” every week to be sure that you have the right information about class assignments 

Other Useful Information


Please note that my office hours are on Mondays from 2:00 PM to 3:30 PM in Room 390 and you can walk in. If you are going to be absent from any class, please email me in advance. More than four unexplained absences will result not receiving a grade for the class. If you have any concerns with or suggestions about any aspect of this course please contact me. Finally, my Teaching Assistant, Nicole Anouk Leger, will be an important resource for the class in preparing for in-class simulations and the final exam.

Syllabus

	Class
	Date
	Assignments & Readings

	Class

One
	January

7
	General Introduction to the Course

I. Introduction to Comparative Law

A. What is Comparative Law? Civil Law versus Common Law 

· Max Rheinstein, Comparative Law: Its Functions, Methods and Usages, 22 Ark. L. Rev. 415 (1968)
· [EXCERPT] Mathias Reimann, Beyond National Systems: A Comparative Law for the International Age, in Schlesinger’s Comparative Law (Ugo Mattei et al. eds., 7th ed. 2009)
Case Study on Judicial Styles
· Bernard Rudden, Courts and Codes in England, France and Soviet Russia, 10 La. L. Rev. 431 (1949)
Please sign up to present one legal system—France, England or the Soviet Union—on the course Google Doc, entitled Comparative Law Simulation Sign-Up.

(The link to this Google Doc is also found on the MyWCL page under Course Materials. It is the same link you will use throughout the semester to sign up for presentations. Use the tabs at the bottom of spreadsheet to open the sheet corresponding to the appropriate class.)



	Class 

Two
	January

14
	II. Common Law v. Civil Law Revisited

· John Merryman, The Civil Law Tradition (skim initial 60 pp.)

Case Law
· United States Case

· Schirmer v. Mt. Auburn Obstetrics & Gynecologic Assoc., Inc., 108 Ohio St. 3d 494 (2006)
· Hester v. Dwivedi, 89 Ohio St. 3d 575 (2000)
· French Case

· Perruche (2000) Case No 9913701 (Cour de Cassation Assemblée Plénière, 17 Novembre 2000)

· Background: Brigitte Feuillet, The Perruche Case and French Medical Liability, 4 Drexel L. Rev. 139 (2011–2012)
· ECtHR’s decisions
Please sign up to present either 1) the majority & dissent opinion for Schirmer 2) the Hester v. Dwivedi 3) the Cour de Cassation’s decision for Perruche, or 4) the Legislature’s decision for Perruche 5) ECtHR decisions ( for the last 3 cases please use the background article by Feuillet)

	Class

Three
	January 21
	A. Convergence, Divergence and the Cultural Turn

· [EXCERPT] John Henry Merryman, On the Convergence (and Divergence) of the Civil Law and the Common Law, 17 Stan. J. Int’l L. 357, 357–79 (1981)

· [EXCERPT] Rodolfo Sacco, Legal Formant: A Dynamic Approach to Comparative Law, 39 Am. J. Comp. L. 1, 1–6, 21–34 (1991)
B.  The Cultural Turn: Europe versus United States 
[EXCERPT] James Q. Whitman, The Two Western Cultures of Privacy: Dignity v. Liberty, 113 Yale L. J. 1151 (2003–2004)
· Consumerism versus Producerism: A Study in Comparative Law 
[EXCERPT] James Q. Whitman, , 117 Yale L. J. 340 (2007) read only pp. 340-354 and 371-383
Please sign up to present either 1) Merryman and Whitman on Privacy 2) Sacco and Whitman on Consumerism v.  Producerism


	Class

Four
	January

28
	III. Why, When and How Does the Law Travel? 

A. Legal Transplants, Receptions and Diffusion of Law

·  [EXCERPT] Michele Graziadei, Comparative Law as the Study of Transplants and Receptions, in The Oxford Handbook of Comparative Law 442–61 (Mathias Reimann & Reinhard Zimmermann eds., 2008)

· William Twining, Diffusion of Law: A Global Perspective (2004).
· [EXCERPT] Duncan Kennedy, The Globalizations of Law and Legal Thought, in The New Law and Development: A Critical Appraisal (David Trubek & Alvaro Santos eds., 2006)
Please sign up to present on the 1) First 2) Second or 3) Third Globalization of Legal Though from the Duncan Kennedy paper

	Class

Five
	February

4
	B. Beyond the Family versus Market Divide: The World Bank’s Domestic Violence indicator
· [EXCERPT] Fernanda Nicola, Family Law Exceptionalism in Comparative Law, 58 Am. J. Comp. L. 777 (2010). Read only pp. 777-787.
· Kevin E. Davis, Taking Measure of Law: the Case of Doing Business Project, 32 Law & Society Inquiry 4 (2007)
· [EXCERPT] Kevin E. Davis, Indicators as a Technology of Global Governance, 46 Law & Society Inquiry 1 (2011). Read pp. 31-38.
· Special Guests: Paula Tavares and Garam Dexter, World Bank, Women Business and the Law http://wbl.worldbank.org/ (browse the website and read the latest summary report).


	Class

Six
	February

11
	C. From Transplants to Translations: The Globalization of Criminal Procedure

· [EXCERPT] Maximo Langer, From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the Americanization Thesis in Criminal Procedure, 45 Harv. J. Int’l L. 1, 1–39 (2004)
· [EXCERPT] Sluiter et al, International Criminal Procedures and Rules: Comparative Models and the enduring relevance of the accusatory –inquisitorial Dichotomy, 44-54.
Case Study: Translating Plea Bargaining
· [EXCERPT] Maximo Langer, From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the Americanization Thesis in Criminal Procedure, 45 Harv. J. Int’l L. 1 (2004)

· Germany 39–46

· Italy 46–53

· Argentina 53–58

· France 58–62

· [EXCERPT] Plea Bargaining in the United States, in Mary Ann Glendon et al., Comparative Legal Traditions in a Nutshell 931–40 (2008)
Please sign up to present on the plea bargaining model of the United States, Germany, Italy, Argentina, or France.



	Class Seven
	February
18
	IV. Law and Development
A. A Historical Perspective

· [EXCERPT] David M. Trubek & Alvaro Santos, Introduction: The Third Moment in Law and Development Theory and the Emergence of a New Critical Practice, in The New Law and Economic Development 1–18 (2006) 
· Fernanda Nicola, The Global Diffusion of U.S. Legal Thought: Waning Influence, Selective Exportation and Education Crisis (Forthcoming Book Chapter)
Case Study: Exporting US Legal Thought & Legal Education
·  [EXCERPT] David M. Trubek & Mark Galanter, Scholars in Self-Estrangement: Reflections on the Crisis in Law and Development Studies in the United States, 4 Wis. L. Rev. 1062 (1974)
· John Henry Merryman, Law and Development Memoirs I: The Chile Law Program, 48 Am. J. Comp. L. 481 (2000)
Please sign up to present one of the TWO readings law and development in Latin America, either that of 1) Trubek and Galanter  or 2) Merryman 



	Class

Eight
	February

25 
	B. The ABA Rule of Law Initiative (ROLI) 

Guest Speaker: ROLI Director Betsy Andersen- Translating Norms in Practice: Combatting Violence against Women in the Democratic Republic of Congo. 

                        Required Reading:
· Mridula Shrestha, Istanbul Convention Poised to Enhance Global Efforts to Eradicate Violence against Women and Domestic Violence, ASIL Insights, February 11, 2014. http://www.asil.org/insights/volume/19/issue/4/istanbul-convention-poised-enhance-global-efforts-eradicate-violence
· Legislating against Violence against Women: A Handbook (PPT Presentation summarizing the Handbook)

· Physicians for Human Rights, Columbia School of International and Public Affairs, Barriers to Justice, Implementing Reparations for Sexual Violence in the DRC, May 2013.

Scan/familiarize yourself with
· Istanbul Convention, http://www.coe.int/t/dghl/standardsetting/convention-violence/convention/Convention%20210%20English.pdf
· Handbook for Legislation on Violence against Women.

Discussion questions: 
How does international law mediate variance in national law and legal culture? Is it effective in doing so? Does it erode or mask differences?

What are the legal, cultural, and practical challenges to translating norms, such as the prohibition on violence against women?

How can development programs address these challenges? What strategies work? How does comparative legal understanding inform these efforts?

	Class

Nine
	March

4
	C. The World Bank’s “Legal Origins” Project: Using “Efficiency” to Justify the Common Law v. Civil Law Divide   
· [EXCERPT] Edward L. Glaeser & Andrei Shleifer, Legal Origins, 117 Q.J.  Econ. 1193 (2002)

· Doing Business Project of the World Bank [LINK]

Case Study: Comparative Law Reactions
· Ralf Michaels, Comparative Law by Numbers? Legal Origins Thesis, Doing Businesses Reports and the Silence of Traditional Comparative Law, 57 Am. J. Comp. L. 765 (2009)
· Curtis J. Milhaupt, Beyond Legal Origin: Rethinking Law’s Relationship to the Economy—Implications for Policy, 57 Am. J. Comp. L. 831 (2009)
· Benedicte Fauvarque-Cosson and Anne-Julie Kerhuel, Is Law an Economic Contest? French Reactions to the Doing Businesses World Bank Reports and Economic Analysis of the Law, 57 Am. J. Comp. L. 811 (2009)
· John K.M. Ohnesorge, China’s economic transition and the new legal origins literature. 
Please sign up to present on one of the 4 reactions 1) Michaels, 2) Milhaupt, 3) Cosson and Kerhuel, 4) Ohnesorge

	No Class
	March 11
	NO CLASSES (Spring Break)

	Class

Ten
	March

18
	(Please remember that Groups 1 & 3 from Class 9 will kick off our discussion focusing on transfers of property in civil versus common law)

V.    New Trends in Comparative Law: 
D. Formalizing Property Rights and its critics 

· Listen to NPR segment on de Soto’ article here
· Hernando de Soto, The Mystery of Capital: Why Capitalism Triumphs in the West and Fails Everywhere Else? Chapters 2 and 6, (London, Bantam Books) (2000) here 
· David Kennedy, Some Caution about Property Rights as a Recipe for Development (2011) Accounting, Economics, and Law: Volume 1: Issue 1, Article 3 here
· Jorge L. Esquirol, Titling and Untitled Housing in Panama City, 4: 2 Tenn. J.L. & Pol'y (my.wcl)
· Edesio Fernandes, The Influence of de Soto's The Mystery of Capital (2002) here

	Class

Eleven
	March
25
	E. An Introduction to the Rule of Law in China: Administrative Law Reform as an American Transplant? 

· Guest Speaker: Neysun Mahboubi, Penn Law School

             http://cscc.sas.upenn.edu/people/Neysun_Mahboubi 
· Materials TBA


	Class

Twelve
	April 1
	F. Comparative Urban Governance for Lawyers
· Fernanda G. Nicola & Sheila Foster, Comparative Urban Governance for Lawyers, Fordham Urb. L.J.
· Priya S. Gupta, Constructing Modernity in Urban India: The Role of the Judiciary in Slum Clearance, 42 Fordham Urb. L.J.
· Daniel B. Rodriguez & Nadav Shoked, Comparative Local Government Law in Motion: How Different Local Government Law Regimes Affect Global Cities’ Bike Share Plans



	Class

Thirteen


	March 3

5:00-6:30 PM
	         D.  Comparative Law and International Organizations 
· March 3, Sovereign Debt Restructuring: Global Implications and Systemic Solutions check webcast here
· Please find Readings on my.wcl

· Please prepare a question in writing for this event upon which you will base your reaction paper.



	Class

Fourteen
	April

8
	· Review Session and Preparation for FINAL Exam  ( Please send your questions by Tuesday April 7 at 2:00 PM)


	No Class


	April

15
	· CLASS CANCELLED 

	Class Fifteen 
	April 21

12:00 to 1:00 PM
	           E. The evolving relationship between law & development: rethinking tools

· Guest Speaker: Dean Helena Alviar from the Law faculty of Universidad de Los Andes 

· Commentator Professor Matt Glasser,WCL
· Helena Alviar Garcia, The Unending Quest for Land: The Tale of Broken Constitutional Promises 89 Tex. L. Rev. 1895 2010-2011 
· [DRAFT] Helena Alviar Garcia, The evolving relationship between law and development: rethinking tools 

· This is a makeup class for April 15 (No class)

	
	
	



